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I.S.B. #9525 
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(208) 334-2712 
 
 
IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
 
STATE OF IDAHO,    ) 
      ) 
 Plaintiff-Respondent,  ) NOS. 43826 & 43827 
      ) 
v.      ) KOOTENAI COUNTY NOS.  
      ) CR 2015-6545 & CR 2015-8098 
      ) 
CHAD THOMAS FERGUSON,  )  
      ) APPELLANT’S BRIEF 
 Defendant-Appellant.  ) 
________________________________) 
 
STATEMENT OF THE CASE 
 
Nature of the Case 
 
 In these two consolidated cases, Chad Thomas Ferguson pled guilty to two 
counts of felony injury to a child and was sentenced to two unified terms of ten years, 
with three years fixed, to be served concurrently.  He contends the district court abused 
its discretion when it imposed these sentences upon him considering the mitigating 
circumstances that exist in this case—most significantly, his diagnosis of Asperger’s 
syndrome, his inability to recall the offenses because of his prescription medication, and 
his assessed low risk of reoffending.   
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Statement of Facts and Course of Proceedings 
 Mr. Ferguson was arrested after a 12-year-old female, J.L., claimed she had 
been inappropriately touched by Mr. Ferguson while visiting his house.  (Presentence 
Investigation Report (“PSI”), p.20.)  The two daughters of Mr. Ferguson’s girlfriend also 
claimed they had been inappropriately touched by Mr. Ferguson.  (PSI, p.20.)  In CR 
2015-6545, Mr. Ferguson was charged by Information with one count of sexual abuse of 
a child under 16 years of age.  (R., pp.33-34.)  The State alleged Mr. Ferguson had 
fondled and/or touched the breasts and/or buttocks of J.L.  (R., p.33.)  In CR 2015-
8098, Mr. Ferguson was charged by Amended Information with two counts of lewd 
conduct with a minor, identifying as victims the 14-year-old and 10-year-old daughters 
of Mr. Ferguson’s girlfriend.  (R., pp.78-79.)  The State alleged Mr. Ferguson had 
rubbed the breasts of the two girls.  (R., pp.78-79.) 
 Mr. Ferguson entered into an agreement with the State pursuant to which he 
agreed to plead guilty to one count of felony injury to a child in CR 2015-6545 and one 
count of felony injury to a child in CR 2015-8098, and the State agreed to recommend a 
period of retained jurisdiction.1  (R., pp.142, 146; Mot. to Augment, Ex. A; 10/13/15 
Tr., p.6, Ls.8-10.)  The district court accepted Mr. Ferguson’s Alford plea and sentenced 
him to two unified terms of ten years, with three years fixed, to be served concurrently.  
(10/13/15 Tr., p.19, Ls.23-25; p.21, Ls.5-8; R., pp.143, 176.)  The district court did not 
retain jurisdiction, despite the recommendation of the State and the presentence 
                                            
1 The Record is missing various documents relating to CR 2015-8098.  Simultaneously 
with the filing of this Brief, Mr. Ferguson is filing a Motion to Augment the Record to 
include the following documents from CR 2015-8098:  (1) Pretrial Settlement Offer, filed 
October 13, 2015; (2) Amended Information, filed October 13, 2015; and (3) Judgment, 
filed December 9, 2015.   
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investigator.  (12/8/15 Tr., p.22, Ls.1-2, p.35, Ls.23-24; PSI, p.32.)  The judgments were 
entered on December 9, 2015, and Mr. Ferguson filed a timely notice of appeal on 
December 15, 2015.  (R., pp.177-79, 180-83; Mot. to Augment, Ex. C.) 
 
ISSUE 
 
Did the district court abuse its discretion when it sentenced Mr. Ferguson to two 
concurrent unified terms of ten years, with three years fixed? 
 
 
ARGUMENT 
The District Court Abused Its Discretion When It Sentenced Mr. Ferguson To Two 
Concurrent Unified Terms Of Ten Years, With Three Years Fixed 
 
Mr. Ferguson asserts that, given any view of the facts, his unified sentences of 
ten years, with three years fixed, are excessive.  Where, as here, the sentences 
imposed by the district court are within statutory limits, “the appellant bears the burden 
of demonstrating that it is a clear abuse of discretion.”  State v. Miller, 151 Idaho 828, 
834 (2011) (quoting State v. Windom, 150 Idaho 873, 875 (2011)).  “When a trial court 
exercises its discretion in sentencing, ‘the most fundamental requirement is 
reasonableness.’”  Id. (quoting State v. Hooper, 119 Idaho 606, 608 (1991)).  “A 
sentence is reasonable if it appears necessary to accomplish the primary objective of 
protecting society and to achieve any or all of the related goals of deterrence, 
rehabilitation or retribution.”  Id. (citation omitted).  “When reviewing the reasonableness 
of a sentence this Court will make an independent examination of the record, ‘having 
regard to the nature of the offense, the character of the offender and the protection of 
the public interest.’”  Id. (quoting State v. Shideler, 103 Idaho 593, 594 (1982)). 
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 The sentences imposed on Mr. Ferguson by the district court were not 
reasonable considering the nature of the offenses, the character of the offender and the 
protection of the public interest.  The offenses Mr. Ferguson committed were certainly 
serious, but they did not warrant the sentences imposed.  Mr. Ferguson pled guilty to 
“fondling the breasts and/or buttocks” and “touching the breasts” of the victims.  
(R., pp.78-79, 145.)  During the presentence investigation, Mr. Ferguson explained he 
had no intention of touching the victims, and his perceptions were distorted by the 
medication he was taking.  (PSI, p.21.)  He explained at length during his psychological 
evaluation that he could not recall his conduct as a result of a change in his Buspar2 
medication regimen.  (PSI, p.9.)  At the change of plea hearing, Mr. Ferguson 
explained, “I know that I did not willfully do any of those things to any of the alleged 
victims.  I know beyond any doubt that I do not have any sexual desire for any of the 
alleged victims . . . .”  (10/13/15 Tr., p.12, Ls.20-25.)  Mr. Ferguson may be deserving of 
punishment, but the district court abused its discretion when it imposed the sentences it 
imposed and declined to retain jurisdiction. 
 The sentences imposed on Mr. Ferguson were also not reasonable considering 
his character.  It appears from the record that Mr. Ferguson was diagnosed with 
Asperger’s syndrome after he committed the offenses at issue.  (PSI, pp.13-16.)  The 
psychologist who conducted a psychological evaluation of Mr. Ferguson described him 
as “show[ing] an impairment in his ability to recognize and understand emotions and 
                                            
2 Buspar is the trade name for Buspirone, which is an anxiolytic psychotropic drug 
commonly used to treat generalized anxiety disorder.  See Wikipedia, Buspirone, at 
https://en.wikipedia.org/wiki/Buspirone (last visisted June 9, 2016).  Common side 
effects include disturbance in attention and confusional state.  Id.  Uncommon side 
effects include dissociative reaction.  Id. 
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social responses” which “may be considered contributory to his reference of having 
memory failure related to his actions pertaining to the instant offense.”  (PSI, p.13.)  The 
psychologist also stated Mr. Ferguson “demonstrates difficulty in identifying the 
presence and meaning of social or gestural cues” and “has difficulty determining what 
others are thinking/feeling in social interactions.”  (PSI, pp.13, 14.)   
 This Court has instructed that where, as here, a defendant’s mental condition is 
“a significant factor,” the district court is required to consider at sentencing factors such 
as “(a) the extent to which the defendant is mentally ill; (b) the degree of illness or 
defect and level of functional impairment; (c) the prognosis for improvement or 
rehabilitation; (d) any risk of danger which the defendant may create for the public if not 
incarcerated, or the lack of such risk; and (f) the capacity of the defendant to appreciate 
the wrongfulness of his or her conduct or to conform his or her conduct to the 
requirements of the law at the time of the offense charged.”  State v. Strand, 137 Idaho 
457, 461 (2002) (citations omitted).  The record must show that the court “adequately 
considered the substance of the[se] factors in arriving at its sentencing decision.”  Id. 
(citation omitted).   
 The district court did not adequately consider the substance of these factors in 
arriving at its sentencing decision.  The district court noted Mr. Ferguson’s diagnosis 
explained “about the nature of your social interactions . . . as well with the interaction 
with the Court,” but stated it did not provide “any support for this lack of memory that 
you say happened.”  (12/8/15 Tr., p.32, Ls.8-17.)  This is plainly untrue, as the 
psychologist expressly noted how Mr. Ferguson’s neurological impairments may have 
contributed to his memory failure.  (PSI, p.13.)  The district court also did not appear to 
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recognize how Mr. Ferguson’s neurological impairments may have impacted his 
capacity to appreciate the wrongfulness of his conduct, which should have been a 
significant factor in its sentencing decision.   
 Finally, the sentences imposed by the district court were not necessary to protect 
the public.  The presentence investigator described Mr. Ferguson as a good candidate 
for a retained jurisdiction.  (PSI, p.32.)  A period of retained jurisdiction would have 
allowed the district court to determine whether Mr. Ferguson would be likely to succeed 
on probation.  The psychologist who conducted the psychological assessment of 
Mr. Ferguson determined he presented a “low to moderate level of risk.”  (PSI, p.13.)  
Specifically, he presented a 12% risk of committing a sexual re-offense within five 
years, and a 14% risk of committing a sexual re-offense within ten years, which is “a 
level of risk below average” and represents “a significantly greater likelihood of non-
occurrence than occurrence.”  (PSI, p.13.)  Mr. Ferguson was confused about his 
conduct, but nonetheless apologized at sentencing.  He said, “I would like to apologize 
for my actions and I want it to be known that I never intended anything sexual with any 
of the victims, and it’s, by far, the greatest regret in my entire life.”  (12/8/15 Tr., p.20, 
L.25 – p.21, L.3.)  This is a factor the district court should have considered.  See 
State v. Shideler, 103 Idaho 593, 595 (1982) (reducing defendant’s sentence where, 
among other things, he “expressed regret for what he had done, especially for the effect 
it had upon his family and friends”). 
 In light of all of the mitigating factors, and notwithstanding the aggravating 
factors, the district court abused its discretion when it sentenced Mr. Ferguson to two 
unified terms of ten years, with three years fixed, to be served concurrently. 
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CONCLUSION 
Mr. Ferguson respectfully requests that the Court reduce his sentences as it 
deems appropriate or vacate his sentences and remand this case to the district court for 
resentencing. 
 DATED this 16th day of June, 2016. 
 
      __________/s/_______________ 
      ANDREA W. REYNOLDS 
      Deputy State Appellate Public Defender 
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